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NATIONAL DISABILITY INSURANCE 

SCHEME 

What is NDIS? 

The National Disability Insurance Scheme NDIS) is a Scheme governed by the National Disability Insurance 
Scheme Act 2013(the Act). This Act allows for the making of the Rules and Regulations which co-exist with the 
NDIS.  

To administer the NDIS, the Act has created the National Disability Insurance Agency(NDIA), which is an 
independent statutory agency set up to manage the scheme.  

Who is NDIS available to? 

The scheme is available to:  

• Australian citizens (or holders of certain visas) aged 65 or less when they first apply to enter the scheme; 
and 

• who have a permanent impairment that significantly affects their ability to take part in everyday activities; 
or who have a developmental delay. 

What support does NDIS provide? 

The NDIA is intended to fund reasonable and necessary supports, including early intervention supports, for 
participants. The types of supports funded include mobility equipment, vehicle modifications, help with household 
tasks, transport, therapeutic support and workplace help.  

Section 34 of the Act sets out the relevant factors to consider in determining whether a support is reasonable and 
necessary. There have also been a number of cases already heard in the Administrative Appeals Tribunal which 
give examples on what will and will not be considered as reasonable and necessary.   

Why do we need NDIS? 

The reason for NDIS and NDIA is to assist people with disabilities.  

NDIS recognises that everyone's needs and goals are different. NDIS provides individualised support and 
flexibility to manage every person's life on a case to case basis and achieve their own specific goals.  

What happens when an injured person is receiving NDIS benefits 

before or after  

A participant may be receiving NDIS payments before or after the accident. There are specific rules applicable to 
participants who  

There are specific rules for participants who may be eligible for or have received a compensation payment. 
Compensation is defined under s11 of the Act and includes a payment made (with or without an admission of 
liability) for injuries sustained in a motor vehicle accident, at work, through medical negligence or due to public 
liability.  

Where a participant of the scheme receives compensation, the participant is required to repay to the NDIA 
amounts that the Authority has paid out related to the compensable injury (ss106 and 107 of the Act). Where the 

https://www.legislation.gov.au/Details/C2013A00020
https://www.legislation.gov.au/Details/C2013A00020
http://www.australia.gov.au/directories/australia/ndia
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ndisa2013341/s11.html
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ndisa2013341/s106.html
http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ndisa2013341/s107.html
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participant’s compensation has been reduced for contributory negligence, the repayment will be reduced by the 
same proportion. It is therefore important that settlement documents clearly reflect what portion, if any, of the 
settlement is reduced for contributory negligence.  

Under s104 of the Act, the CEO of the NDIA can require a participant or prospective participant who may be 
entitled to compensation in respect of a personal injury, to take a specific action to enable them to obtain 
compensation. Failure to take this action can result in the participant’s plan being suspended, or the prospective 
participant’s plan not coming into effect.  

Can NDIS seek recovery? 

Yes. Pursuant to Section 109 of the National Disability Insurance Scheme Act 2013 (Cth) the NDIS is entitled to 
seek recovery of any payments made by the Scheme should it transpire that the payments relate to a 
compensable injury. A compensable injury relates to an injury sustained arising from a motor vehicle accident, a 
work injury damages claim, a public liability claim and a medical negligence claim.  

Despite the fact that the Plaintiff may have been in receipt of benefits pursuant to the Scheme following the 
compensable injury, the NDIS is entitled to recover payments made following the subject motor vehicle accident if 
it is accepted that the benefits paid related to the compensable injuries.  

How does NDIS seek recovery? 

NDIS issues a Preliminary Notice under Section 9 of the Act.  

When a participant (see section 9 of the NDIS Act), or prospective participant, makes a claim for compensation 
against another person (the potential compensation payer) or, an insurer who may be liable under a contract of 
insurance, and the claim relates to the participant’s, or prospective participant’s, impairment, the National 
Disability Insurance Agency (NDIA) may give a preliminary notice to the potential compensation payer or insurer. 

A preliminary notice will be considered ‘to have been given’ to a potential compensation payer or insurer if it is 
given to the authorised representative of the potential compensation payer or insurer. For example, if the NDIA 
gives a copy of the preliminary notice to a lawyer or law firm that acts on behalf of a compensation payer or 
insurer, the notice will be considered to have been given to that compensation payer or insurer. 

What is the effect of the Preliminary Notice?  

A preliminary notice suspends the liability or possible liability of the potential compensation payer or insurer to pay 
compensation to the participant, or prospective participant, while the written notice has effect (section 112 of the 
NDIS Act). 

The preliminary notice will have effect until (section 114 of the NDIS Act): 

• the preliminary notice has been revoked by the NDIA; or 

• the NDIA has given the compensation payer or insurer written permission to pay the amount. 

When can NDIS issue a Preliminary Notice? 

The NDIA may give written notice to the potential compensation payer, stating that the NDIA may wish to recover 
an amount from the potential compensation payer if: 

1. a participant, or prospective participant, makes a claim against another person (the potential 
compensation payer) for compensation; and 

2. the claim relates, to any extent, to the participant’s, or prospective participant’s, impairment (subsection 
109(1) of the The NDIA may give written notice to the insurer, stating that the NDIA may wish to recover 
an amount from the insurer if: 
o a participant, or prospective participant, makes a claim against another person (the potential 

compensation payer) for compensation; and 
o the claim relates, to any extent, to the participant’s, or prospective participant’s, impairment; and 

http://www6.austlii.edu.au/cgi-bin/viewdoc/au/legis/cth/consol_act/ndisa2013341/s104.html
https://www.ndis.gov.au/node/3458#participant
https://www.ndis.gov.au/node/3458#prospectiveparticipant
https://www.ndis.gov.au/node/3458#compensation
https://www.ndis.gov.au/node/3458#compensationpayer
https://www.ndis.gov.au/node/3458#participantsimpairment
https://www.ndis.gov.au/node/3458#authorisedrepresentative
https://www.ndis.gov.au/node/3458#toanyextent
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o an insurer may be liable, under a contract of insurance, to indemnify the potential compensation 
payer against any liability arising from the claim for compensation (subsection 109(2) of the NDIS 
Act). 

How does NDIS calculate the recovery amount? 

NDIS can recover the total amount that the participant has received. It does not appear the recoverable amount is 
discounted or will be discounted. Section 106 and 107 of the NDIS is clear that it is the total amount. 

For example, if a participant settles a claim with a compensation payer or insurer in the sum of $1,000,000 and 
the NDIA issues a recovery notice on the compensation payer or insurer for the sum of $250,000, the 
compensation payer or insurer remains liable to pay the participant $750,000. 

Does the recovery notice become a debt owed to NDIS by the recipient 

of the notice? 

Section 111(7) of the Act states that once a Preliminary Notice has been issued, it becomes a debt owed to the 
NDIS. 

If a compensation payer or an insurer is given a recovery notice, the amount specified in the notice becomes a 
debt due to the NDIA (subsection 111(7) of the NDIS Act). 

If the recoverable amount is not paid by the compensation payer or the insurer who owes the debt, the debt 
recovery provisions under Part 1 of Chapter 7 of the NDIS Act may be operationalised including, the potential to 
bring legal proceedings for repayment of the debt. 

What are the consequences of failing to comply with a Preliminary 

Notice of Recovery Notice? 

The potential compensation payer or insurer commits an offence if they pay any amount of compensation to the 
participant or prospective participant in discharge of their liability after receiving a preliminary notice or recovery 
notice, unless: 

• the NDIA has revoked the preliminary notice in writing; or 

• the compensation payer or insurer has paid the NDIA the amount specified in a recovery notice; or 

• the NDIA has given the potential compensation payer or insurer written permission to pay the amount 
(subsections 114(2)-(4) of the NDIS Act). 

If a potential compensation payer or insurer does not comply with the preliminary notice or recovery notice, the 
offence is punishable by: 

• 12 months imprisonment; or 

• a fine of 60 penalty units; or  

• both. 

Increased fines may apply to bodies corporate (subsection 114(1) of the NDIS Act). 

In addition to any penalty, a potential compensation payer or insurer who pays an amount to the participant or 
prospective participant while the preliminary notice or recovery notice remain in effect, will be required to pay to 
the NDIA: 

• if a preliminary notice remained in effect – an amount determined by the NDIA that does not exceed the 
amount that would have been specified in a recovery notice if one had been issued (subsections 115(1) - 
(2) of the NDIS Act); or 

• if a recovery notice remained in effect – the amount specified in the recovery notice (subsection 115(1) of 
the NDIS Act). 
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The amount that is to be paid to the NDIA if the potential compensation payer or insurer paid an amount to the 
participant when a preliminary notice or recovery notice remained in effect, is a debt due by the potential 
compensation payer or the insurer to the NDIA (subsection 115(4) of the NDIS Act). 

If the amount is not paid by the potential compensation payer or the insurer who owe the debt, the debt recovery 
provisions under Part 1 of Chapter 7 of the NDIS Act may be operationalised, including the potential to bring legal 
proceedings for repayment of the debt. 

Can NDIS revoke a Notice? 

Yes, pursuant to Section 114 of the National Disability Insurance Scheme Act 2013 (Cth) the CEO of the National 
Disability Insurance Agency can revoke any preliminary notice issued or reduce the recovery as part of their 
discretion. As a consequence, at the time of settlement or judgment, the parties, namely the Plaintiff/participant, 
will be required to liaise with the NDIS in order to gauge precisely what benefits have been paid and what the 
recoverable sum is anticipated to be.  

 
This has caused the compensable insurer difficulties in being able to liaise with NDIS and NDIA because a signed 
authority is required to discuss the participant's benefits. 

What about reduction for contributory negligence? Will it be reduced 

for that figure? 

Under sections 106 and 107 of the Act it enables the participant’s compensation to be reduced for contributory 
negligence. The essential effect is for the repayment to be reduced by the same proportion.  

However, the reduction is up to the discretion of the CEO. There is in our view no clear direction on the 
application of the reduction and we have been advised by NDIS it is case by case basis. 

What happens after the participant settles their compensable injury 

matter, are they entitled to NDIS benefits still? Or is there a preclusion 

period similar to Centrelink? 

Yes, the participant is entitled to receive benefits under NDIS even when their compensable injury matter settles. 

Under Rule 3 of the Compensation Rules, the NDIA will calculate the compensation reduction amount. The 
compensation reduction amount is the amount the NDIA may reduce a participant's funding for reasonable and 
necessary support to account for compensation being given up. A compensation reduction amount is not a debt 
owed to NDIA. 

A compensation reduction amount does not require a participant to make payment to the NDIA out of their 
compensation. A compensation reduction amount operates on future funding for reasonable and necessary 
support. As a result, a compensation reduction amount will reduce the participant's entitlement to funding for 
reasonable and necessary support. 

This means following a settlement of a compensable injury, the participant will still receive benefits under NDIS 
and NDIA. There is no preclusion period which is utilised in the Centrelink scheme. 

Why does NDIA calculate a compensation reduction amount? 

The NDIA is designed to complement, not replace, existing compensation arrangements for personal injury and 
as such they need to calculate a compensation reduction amount so everyone can have access to reasonable 
and necessary support. 
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What happens if the compensation reduction amount is reduced to nil?  

The compensation reduction amount will be applied to a statement of a participant until the amount is reduced to 
nil. When it is reduced to nil, this means, the participant will not have any amount applied for future statements of 

support. The participant will continue receiving benefits as long as they meet the eligibility criteria. 
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