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ESTATE PLANNING STRATEGIES

The extract below provides general information for the benefit of readers and does not in any way constitute legal 
advice relevant to any issue whatsoever.

A testamentary trust is simply a trust established by a Will. 

Any personal assets held by the testator at the time of death, along with other payments to the estate such as 
superannuation death benefits and the proceeds of life insurance, can be directed to be held in a testamentary trust. 
Depending on the terms of the Will, such trusts can:

• be optional, discretionary or fixed;

• continue for up to 80 years from the date of testator’s death;

• be used for all, part or none of the beneficiaries’ inheritance; and

• be wound up at any time with the assets transferred to the relevant beneficiaries.

Some of the prominent advantages of establishing a testamentary trust are:  

Asset protection
Assets held by the trust may be protected from bankruptcy and family law claims. This is because the assets held by 
the trust are not owned personally by the beneficiaries and are therefore isolated from their personal assets.

Asset protection is vital in ensuring that assets put together over a lifetime are not lost as a result of one bad decision 
by the next generation.

Flexibility
Generally, a testamentary trust will be drafted in a way that ensures that the specified beneficiary maintains some 
degree of control over the following:

• how much of their inheritance is held by the trust;

• the power to wind up the trust, if necessary; 

• who has control of the trust; and

• ensuring the inheritance of the specified beneficiary is kept in the family. 

Taxation advantages
A testamentary trust allows for the distribution of trust income to multiple beneficiaries, some of whom may have 
low marginal rates of tax. Such a strategy can significantly reduce the overall tax liability for the beneficiaries. This 
is especially true in relation to income paid to beneficiaries under 18 years of age, who are treated like adults for tax 
purposes when they receive distributions from a testamentary trust.

Using a testamentary trust structure can similarly reduce the incidence of capital gains tax which arises when estate 
assets are sold. Capital gain on the assets held by the trust can be distributed among beneficiaries in the same way 
as income and the payment of capital gains tax can often be deferred until further beneficiaries come into existence. 
In addition to this, a testamentary trust can be used to preserve the capital gains tax exemption for the testator’s 
principal place of residence after his death.

At McCabe Curwood, our specialist lawyers can provide you with advice tailored to meet your objectives in the most 
effective way and help set up testamentary trusts for your beneficiaries.
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THE TEAM

DISCRETIONARY TRUSTS: A STRONG INVESTMENT VEHICLE 

A discretionary trust operates in a similar way to a testamentary trust with the main differences being it is not 
established by a will and its benefits are effective immediately. 

Discretionary trusts provide significant advantages to beneficiaries, some of which include:

• mitigating personal asset risk;

• flexibility;

• assistance in acquiring real property;

• tax effectiveness; and

• protection against bankruptcy and claims from creditors.

At McCabe Curwood, our lawyers can provide you with the advice and specialised services required to achieve your 
family and business succession objectives through establishing comprehensive discretionary trusts and incorporated 
companies. 

UNIT TRUSTS

A unit trust is similar to a family trust, but is generally used for businesses rather than families. A unit trust is one 
where the assets are held and administered by the trustee for the holders of units in the unit trust. Units may be held 
by family trusts, companies or by individuals. 

At the end of each year, income is distributed to the unit holders in proportion to the units that the beneficiary holds. 

A unit trust can be used for different purposes including property investments, passive investments and trading 
activities. 

Unit trusts provide significant advantages, some of which include: 

• flexibility (you can buy and sell units); 

• provides unit holders with fixed annual entitlements to income and capital; 

• trust income and capital is distributed on a pre-tax basis; 

• 50% CGT discount can reduce tax on capital gains; and

• access to CGT concessions. 

BINDING FINANCIAL AGREEMENTS: AVOIDING THE FAMILY COURT

Binding financial agreements are contracted agreements entered into between partners before, during or after a 
relationship ends. It is the most effective way to control how partners divide assets that are owned both solely and 
jointly, in the event of separation.  

A binding financial agreement aims to avoid the high legal costs and emotional strain of litigation. 
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