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The Motor Accident Injuries Act 2017 (MAIA) applies to accidents occurring on or after 1 December 2017. 

As with prior schemes, MAIA modifies the common law right to claim damages for injury, loss and damage 

caused by a motor accident in New South Wales.  

For claims under MAIA, practitioners must also have careful regard to: 

• The Motor Accident Injuries Regulation 2017 (MAIR), and 

• The Motor Accident Guidelines 2017 (MAGs). 

Both MAIR and the MAGs include important provisions which impact the procedure and an injured person's right 

to compensation. The Act cannot be read in isolation. 

Section 1.3(2) of the Act sets out the objects of the Act: 

• To encourage early and appropriate treatment and care to achieve optimum recovery of person from 

injuries sustained in motor accidents and to maximise their return to work or other activities, 

• To provide early and ongoing financial support for person injured in motor accidents, 

• To continue to make third-party bodily insurance compulsory for al owners of motor vehicles registered in 

New South Wales, 

• To keep premiums for third-party policies affordable by ensuring that profits achieved by insurers do not 

exceed the amount that is sufficient to underwrite the relevant risk and by limiting benefits payable for 

minor injuries, 

• To promote competition and innovation in setting of premiums for third-party polices, and to provide the 

Authority with a role to ensure the sustainability and affordability of compulsory third-party insurance 

scheme and fair market practices, 

• To deter fraud in connection with compulsory third-party insurance, 

• To encourage the early resolution of motor accident claims and the quick, cost effective and just resolution 

of disputes, 

• To ensure the collection and use of data to facilitate the effective management of the compulsory third 

party insurance scheme. 

Participants in the motor accident scheme should also have careful regard to the acknowledgments in s 1.3(3). 

Section 1.3(4) mandates that, in construing both MAIA and MAIR, a construction which promotes the objects of 

the Act should be preferred over one that does not. 

As indicated, MAIA applies to claims arising from accidents occurring on or after 1 December 2017.  

Pursuant to s 1.9(1), the Act applies to "death of or injury to a person that results from the use or operation of a 

motor vehicle only if the death or injury is a result of and is caused (whether or not as a result of a defect in the 

vehicle) during: 

a. The driving of the vehicle, or 

b. A collision, or action taken to avoid a collision, with the vehicle, or 

c. The vehicle's running out of control, or 

d. A dangerous situation caused by the driving of the vehicle, a collision or action taken to avoid a collision 

with the vehicle, or the vehicle's running out of control." 



 

Section 1.9 mirrors s 3A of the Motor Accidents Compensation 1999 (the 1999 Act), except that the 1999 Act 

includes the concept of `fault of the owner or driver' which is absent from the 2017 Act. 

Like the 1999 Act, the 2017 Act also specifically excludes from its operation, injuries that arise `gradually from a 

series of incidents' (s 1.9(2)).  

Given the identical wording, the case law which emerged under the 1999 Act will apply to the 2017 Act. Leading 

cases include: 

Case Principles 

Allianz Australia 

Insurance Ltd v GSF 

Australia Pty Ltd [2005] 

HCA 26 

• Meaning must be given both to the words 'a result of' and also the words 'is 

caused'. 

• The use of the words 'is caused during' conveys that the injury must be 

sustained during the driving of the vehicle, or a collision with the vehicle or the 

vehicle running out of control. 

• The use of the words 'a result of' conveys that the injury must be sustained as a 

consequence of one of those events. 

Nominal Defendant v 

GLG Australia Ltd 

[2006] HCA 11 

• An injury caused by an unsafe system of work, which involves the use and 

operation of a motor vehicle, does not necessarily fall within the CTP Indemnity, 

even where the vehicle is owned by the entity which devised the system. 

RG & KM Whitehead 

Pty Ltd v Lowe [2013] 

NSWCA 113 

• A motor vehicle which has a dual purpose beyond locomotion will not ordinarily 

be characterised as being driven if an accident occurs whilst it is stationary or 

essentially stationary. 

• When considering whether a dangerous situation was caused by the driving of 

the vehicle, it is necessary to ask whether the real cause was the system of 

work or the actual driving per se. 

Leach v The Nominal 

Defendant (QBE 

Insurance (Australia) 

Limited) [2014] 

NSWCA 257 

• For s 3A to be engaged, the claimant must establish that there was fault by the 

owner or driver in the use or operation of the vehicle (fault), that the injury was 

caused during that use or operation (temporal connection) and that the injury 

was sustained as a consequence that use or operation (causation). 

• An injury caused by a drive-by shooting from a vehicle does not engage s 3A 

because the proximate cause of the injury has nothing to do with the use or 

operation of the vehicle. 

• The court has confirmed that driving which is merely the occasion for the 

infliction of injuries will not suffice even if it is contemporaneous with the activity 

which inflicts the injury. 

Unlike the 1999 scheme, MAIA introduces a hybrid scheme of statutory benefits (see Part 3 of the Act) and 

modified common law damages (see Part 4). 

Statutory benefits are payable on a no-fault basis, whereas damages are only payable where the injured person 

can prove fault by the owner or driver of a motor vehicle in the use or operation of the vehicle. 

Generally, disputes regarding both statutory benefits and damages are resolved by the Dispute Resolution 

Service. A claimant for damages may, however, have access to the Courts in certain defined circumstances. 

Any person injured in a motor accident, including (in most cases) the at-fault driver, may claim statutory benefits 

for at least 26 weeks. 

In general terms, statutory benefits include: 



 

• Funeral expenses – Div 3.2, 

• Weekly payments to cover loss of income for defined periods at defined rates – Div 3.3, and 

• Treatment and care – Div 3.4. 

An injured person is entitled to statutory benefits where the death or injury results from a motor accident in New 

South Wales – s 3.1(1). 

Importantly, pursuant to s 3.1(1), statutory benefits are payable by the "relevant insurer" to the injured person: 

• whether or not the motor accident was caused by the fault of the owner or driver of a motor vehicle in the 

use of operation of the vehicle, and 

• even where the motor accident was caused by the fault of the person claiming statutory benefits. 

In general terms, an injured person may, in defined circumstances, claim the following modified common law 

damages: 

• damages for economic loss – Div 4.2, and 

• damages for non-economic loss – Div 4.3 

An injured person may continue to receive statutory benefits for income loss and treatment pending the outcome 

of the claim for common law damages, provided they otherwise meet the eligibility criteria. 

Importantly, however, pursuant to s 4.1(1), an injured person may only claim common law damages where the 

motor accident was "caused by the fault of the owner or driver of a motor vehicle in the use of operation of the 

vehicle". 

Both the right to statutory benefits and modified common law damages is subject to the "minor injuries test" 

because: 

• The right to weekly payments is terminated after 26 weeks from the date of the motor accident if "the 

[injured] person's only injuries resulting from the motor accident were minor injuries" - s 3.11(1)(b),  

• The right to treatment and care expenses is also terminated after 26 weeks from the date of the motor 

accident if "the [injured] person's only injuries resulting from the motor accident were minor injuries" - s 

3.28(1)(b), and 

• No damages may be awarded to an injured person "if the [injured] person's only injuries resulting from the 

motor accident were minor injuries" - s 4.4. 

To fully understand the minor injuries test, a practitioner is required to look at MAIA, MAIR and the MAGs. 

There are three provisions which help define what constitutes a minor physical injury: 

Section Concept Definition 

S 1.6(1) Minor injury "A soft tissue injury" 

S 1.6(2) Soft tissue injury "An injury to tissue that connects, supports or surrounds other structures 

or organs of the body (such as muscles, tendons, ligaments, menisci, 

cartilage, fascia, fibrous tissues, fat, blood vessels and synovial 

membranes), but not an injury to nerves or a complete or partial rupture 

of tendons, ligaments, menisci or cartilage" 

Cl 4(1) Soft tissue injury Incudes: "an injury to the spinal nerve root that manifests in neurological 

signs (other than radiculopathy)" 



 

As with minor physical injuries, there are three provisions relevant to the definition of minor psychological or 

psychiatric injuries: 

Section Concept Definition 

S 1.6(1) Minor non-physical 

injury 

 

"A minor psychological or psychiatric injury" 

S 1.6(2) Minor psychological or 

psychiatric injury 

An injury which "is not a recognised psychiatric illness" 

Cl 4(2) 

MAIR 

Minor psychological or 

psychiatric injury 

• An acute stress disorder, and 

• An adjustment disorder 

Issue Detail Source 

Medical dispute matter Sections 3.11(1)(b) and 

3.28(1)(b) 

MAIA, Sch 2, cl 2(e) 

Status of medical assessment Conclusive evidence MAIA, s 7.23(2)(b) 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1) 

How a medical assessor should assess whether an injured person suffers merely from a minor physical or a 

minor psychological / psychiatric injury is set out in Part 5 of the Motor Accident Guidelines 2017. 

As was the case under the 1999 Act, s 1.7 of the 2017 Act confirms that when assessing whether an injured 

person's permanent impairment is greater than 10%, impairment caused by physical injuries and impairment 

caused by psychological / psychiatric injuries cannot be combined. 

That is, to exceed the impairment threshold, the injured person requires either their physical impairment or their 

psychological / psychiatric impairment to exceed 10% WPI. 

The injured person's permanent impairment is critical in the following circumstances: 

Section Relevance Impact 

S 3.12(2)(b) The maximum period the injured 

person is entitled to weekly 

statutory benefits. 

156 weeks if injured person has a pending claim for 

damages and their permanent impairment is not 

greater than 10% WPI. 

S 3.12(2)(c) The maximum period the injured 

person is entitled to weekly 

statutory benefits. 

260 weeks if injured person has a pending claim for 

damages and their permanent impairment is greater 

than 10% WPI. 

S 4.11 Entitlement to damages for non-

economic loss. 

The injured person is only entitled where their 

permanent impairment exceeds 10% WPI. 

S 6.13(3) Late statutory benefits claims. A claim for statutory benefits can be made after 3 

months – and even after 3 years – where the injured 

person has a full and satisfactory explanation and 

their permanent impairment is greater than 10%. 



 

Section Relevance Impact 

S 6.14(1) Early damages claims. A claim for damages cannot be made within 20 

months unless the claim is in respect of the death of 

a person or the injured person's permanent 

impairment is greater than 10%. 

S 6.23(1) Early settlement of damages 

claim. 

A claim for damages cannot be settled within 2 years 

of the accident unless the claim is in respect of the 

death of a person or the injured person's permanent 

impairment is greater than 10%. 

Issue Detail Source 

Medical dispute matter Permanent impairment MAIA, Sch 2, cl 2(a) 

Status of medical assessment Conclusive evidence MAIA, s 7.23(2)(b) 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1) 

Section 7.52 restricts the use of medico-legal evidence in relation to "medical matter" in: 

• claims for damages in court 

• merit review by DRS of insurer decisions 

• medical assessments 

• assessment of damages by DRS 

In those fora, medical evidence concerning an injured person is not admissible unless: 

• the practitioner is the injured person's treating health practitioner, or 

• the practitioner is authorised by the MAGs to give evidence. 

The concept of "medical matter" is defined by the combined effect of s 7.52(4) of MAIA and clause 18 of the MAIR 

to include: 

• the degree of permanent impairment arising from an injury caused by a motor accident,  

• whether any treatment and care provided to an injured person is reasonable and necessary in the 

circumstances or relates to an injury caused by a motor accident  

• for the purposes of s 3.24 (entitlement to statutory benefits for treatment and care), 

• whether, for the purposes of s 3.28 (cessation of statutory benefits after 26 weeks), the treatment or care 

provided to an injured person will improve their recovery,  

• the degree of impairment of the earning capacity of an injured person, and 

• whether an injury is a minor injury. 

Essentially, medico-legal reports are only admissible on most medical issues if the author is authorised under s 

7.52(1)(b). 

The list of "appointed health practitioners authorised under s 7.52(1)(b) appears on the SIRA's website 

(www.sira.nsw.gov.au).



 

 

Any person killed or injured in a motor accident in New South Wales may claim statutory benefits, including: 

• funeral expenses – Div 3.2, 

• weekly payments to cover loss of income for defined periods at defined rates – Div 3.3, and 

• treatment and care – Div 3.4. 

Importantly, an injured person may claim statutory benefits irrespective of who was at fault for the accident. 

Section 3.1 provides that statutory benefits are payable by the relevant insurer to the injured person: 

• whether or not the motor accident was caused by the fault of the owner or driver of a motor vehicle in the 

use of operation of the vehicle, or 

• even where the motor accident was caused by the fault of the person claiming statutory benefits. 

Pursuant to s 3.2, the statutory benefits are payable by "the relevant insurer", where the relevant insurer is 

defined as follows: 

• single vehicle accidents – the CTP insurer of the vehicle in question, 

• multiple vehicle accidents – the CTP insurer of the  motor vehicle "most at fault",  

• uninsured or unidentified "at-fault vehicles" – the Nominal Defendant, and 

• statutory Benefits after a period of 5 years – the Lifetime Care & Support Authority (LCSA). 

While the s 3.2 provides that the LCSA becomes the "relevant insurer" where statutory benefits continue beyond 

5 years, s 3.45(3) requires the relevant insurer for the first five years to pay an amount to the Authority to fund 

ongoing benefits.  

Issue Detail Source 

Miscellaneous dispute matter Section 3.2 MAIA, s 3.3(2) 

Status of miscellaneous assessment Binding MAIA, s 3.3(2) 

Costs for medical assessment $Nil MAIR, Sch 1, cl 2(1) 

Note that, pursuant to clause 11 of MAIR, the insurer is not required to conduct an internal review prior to a 

miscellaneous assessment by the Dispute Resolution Service (DRS). 

A number or provisions call for the claimant to provide a full and satisfactory explanation for non-compliance with 

a duty. 

The concept of full and satisfactory explanation is defined by s 6.2 of 2017 Act in identical terms to the definition 

in s 66 of the 1999 Act. 

To be "full", the Clamant must provide "a full account of the conduct, including the act ions, knowledge and belief 

of the claimant, from the date of the accident until the date of providing the explanation" – s 6.2(1). 



 

The explanation is not "satisfactory" unless "a reasonable person in the position of the claimant would have failed 

to have complied with the duty or would have been justified in experiencing the same delay"- s 6.2(2). 

In general terms, the purpose of providing a "full account" is to assess whether the explanation is "satisfactory". 

There is a considerable body of case law which has developed since the concept of "full and satisfactory" 

explanation was introduced in the Motor Accidents Act 1988. Leading cases include: 

Case Principles 

Blackburn v Allianz 

Australia Insurance Ltd 

[2004] NSWCA 385 

• The court requires a full and complete explanation for delay in order to evaluate 

the conduct of the claimant. 

• In assessing whether a claimant has a satisfactory explanation for delay, the 

subjective circumstances of the claimant should be taken into account. 

• Unsatisfactory conduct by a solicitor (including misunderstanding of the 

limitation period) does not render an explanation unsatisfactory, in 

circumstances where the conduct of the claimant (and perhaps his or her 

guardian) has been satisfactory. 

Figliuzzi v Yonan 

[2005] NSWSC 290 

• Depending on the circumstances, it is arguable that an explanation for delay is 

not satisfactory where the claimant has failed to obtain legal advice as to 

whether or not his or her understanding of his or her legal rights is correct. 

Sharif Zraika (by next 

friend Halima Zraika) v 

Rebecca Jane Walsh 

[2011] NSWSC 1569 

• The inability of a claimant, by reason of age or disability, to adduce evidence of 

his or her 'knowledge and belief' in the context of explaining a late claim, will not 

defeat an application for leave. 

• In such cases, the primary issue is the claimant's conduct but, to the extent that 

a tutor is acting, the tutor's knowledge and belief will be relevant. 

• The test remains an objective one, namely whether a reasonable person under 

the legal or physical disability suffered, would have been justified in 

experiencing the same delay. 

Importantly, s 6.9 provides that an insurer does not have to deal with a claim for statutory benefits until: 

• the motor accident verification requirements have been satisfied, or 

• the claimant provides a full and satisfactory explanation for any non-compliance or the DRS determines 

that sufficient cause existed to justify non-compliance. 

Section 6.6 provides that the MAGs may set out a claimant's obligations to verify a motor accident. 

Clauses 4.10 to 4.14 of the MAGs set out the verification requirements contemplated by s 6.6. 

At first instance, a motor accident is verified by reporting the accident to the Police within 28 days (unless the 

Police attended the accident) and providing the event number to the insurer – para 4.11. 

If an event number cannot be provided, clause 4.12 provides that the insurer must request information to verify 

the motor accident, including 

• photographs taken at the scene, 

• a witness statement, 

• a hospital discharge summary, 

• media reports, 

• property damage insurance information. 

Failing satisfaction of clause 4.12, the claimant must provide a statutory declaration explaining why the 

information cannot be provided – para 14.13. 



 

Issue Details Source 

Miscellaneous dispute matter Section 6.9 MAIA, Sch 2, cl 3(i) 

Status of miscellaneous assessment Binding MAIA, s 7.42(3) 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per claim) 

MAIR, Sch 1, cl 3(i) 

A claimant for statutory benefits must be give notice of the claim to the relevant insurer within three months after 

the date of the motor accident – ss 6.12(1) and 6.13(1). 

Importantly, s 6.13(2) provides that where a claim for statutory benefits is not made within 28 days after the date 

of the motor accident, weekly payments for statutory benefits are not payable in respect of any period before the 

claim is made. In other words, for the injured person to recover weekly statutory benefits for the entire period from 

the date of the accident, they must give notice within 28 days. 

Pursuant to s 6.13(3), a claim for statutory benefits may be made beyond the three month time limit if the claimant 

provides a full and satisfactory explanation for delay and either: 

• the claim is made within three years after the date of the motor accident, or 

• the claim is made in respect of the death of a person or injury resulting in a degree of permanent 

impairment exceeding 10%. 

The insurer must give two Liability Notices in any claim for statutory benefits: 

Section Period Notice 

S 6.19(1) Benefits up to first 26 

weeks 

The insurer must give notice within four weeks stating 

whether the insurer accepts liability to pay statutory benefits 

during the first 26 weeks. 

S 6.19(2) Benefits after first 26 

weeks 

The insurer must give another notice within three months 

stating whether the insurer accepts liability to pay statutory 

benefits beyond the first 26 weeks. 

The rationale for requiring two notices is that issues of contributory negligence and minor injury only arise after 

the first 26 week period. 

Clause 4.26.2 of the MAGs requires the insurer to include in its second Liability Notice a statement regarding its 

assessment of whether the injured person suffered minor injuries and its assessment of contributory negligence. 

Section 6.19(4) of MAIA deems the insurer to have accepted liability where it fails to notify the claimant of its 

decision. 

Section 6.19(5) allows the insurer to accept liability after having first denied liability.  

Importantly – unlike s 81(4) of the 1999 Act – s 6.19(5) of MAIA also permits the insurer to deny liability having 

first accepted liability. 

Where a claims assessor determines that an insurer had no reasonable basis to deny liability, s 6.21 allows the 

claims assessor to impose a costs penalty of up to 25%.



 

 

Only an "earner" is permitted to make a claim for statutory weekly benefits. The definition of "earner" is found in 

clause 2 of Schedule 1 to MAIA. 

At the outset, an earner must be over 15 years of age (presumably) at the time of the accident. 

To qualify as an earner, the claimant must satisfy one of the following criteria: 

Temporal Element Requirement 

Anytime during the 8 weeks immediately 

preceding the accident 

Employed or self-employer (whether or not full-time) 

For a period of at least 13 weeks during the 12 

months immediately preceding the accident 

Employed or self-employer (whether or not full-time) 

For a period of at least 26 weeks during the 2 

years immediately preceding the accident 

Employed or self-employer (whether or not full-time) 

Before the accident Entered into any arrangement with an employer to 

undertake employment or to commence a business as a 

self-employed person 

Before the accident Receiving workers compensation payments 

Schedule 1, clauses 3 to 8, of MAIA set out specific methods to assess: 

• Income from personal exertion, 

• Pre-accident weekly earnings generally, 

• Pre-accident weekly earnings of students, 

• Pre-accident weekly earnings of apprentices, trainees and young people, 

• Pre-accident earning capacity, and 

• Post-accident earning capacity. 

An earner is entitled to weekly benefits at different rates for different periods: 

Section Period Loss of 

Capacity 

Entitlement 

S 3.6 First 13 

weeks 

Total or partial  

loss 

95% of the difference between the earner's pre-accident 

earnings and the earner's post-accident capacity (if any). 

(Note: post-accident capacity based injured person's pre-

accident employment.) 

S 3.7 Weeks 14 to 

78 

Total loss 80% of the difference between the earner's pre-accident 

earnings and the earner's post-accident capacity (if any) as 

at 13 weeks. 

(Note: post-accident capacity based injured person's pre-

accident employment.) 



 

Section Period Loss of 

Capacity 

Entitlement 

S 3.7 Weeks 14 to 

78 

Partial loss 85% of the difference between the earner's pre-accident 

earnings and the earner's post-accident capacity (if any) as 

at 13 weeks. 

(Note: post-accident capacity based injured person's pre-

accident employment) 

S 3.8 After 78 

weeks 

Total loss 80% of the difference between the earner's pre-accident 

earnings and the earner's post-accident capacity (if any) as 

at 78 weeks 

(Note: post-accident capacity based on open labour market) 

S 3.8 After 78 

weeks 

Partial loss 85% of the difference between the earner's pre-accident 

earnings and the earner's post-accident capacity (if any) as 

at 78 weeks 

(Note: post-accident capacity based on open labour market) 

S 3.12 After 104 

weeks 

Partial or total 

loss 

Payments terminated unless there is a pending claim for 

damages 

An earner's weekly payments can be terminated after 26 weeks, from the date of the accident, in two 

circumstances: 

Section Issue Impact 

Ss 3.11(1)(a) and 

3.11(2) 

Fault The motor accident was either wholly caused by the injured 

person or the injured person's contributory negligence 

exceeds 61% 

S 3.11(1)(b) Minor injuries The injured person only suffered minor injuries 

In contrast to the regime for statutory treatment and care payments, there is no exception to the 26 week rule in 

respect of the cessation of weekly payments. 

Issue Detail Source 

Miscellaneous dispute matter Section 3.11(1)(a) 

("mostly at fault") 

MAIA, Sch 2, cl 1(d) 

Status of miscellaneous assessment Binding MAIA, s 7.42(3) 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 3(2)(d) 

Note: An assessment of a miscellaneous dispute regarding whether an injured person is mostly at fault is not 

binding in a claim for damages – s 3.44. 

Issue Detail Source 

Medical dispute matter Section 3.11(1)(b) 

("minor injuries") 

MAIA, Sch 2, cl 2(e) 

Status of medical assessment Conclusive evidence MAIA, s 7.23(2)(b) 



 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1) 

How a medical assessor should assess whether an injured person suffers merely from a minor physical or a 

minor psychological / psychiatric injury is set out in Part 5 of the MAGs. 

Section 3.12 provides, generally, that statutory weekly payments cease after 104 week, unless there is a pending 

claim for damages. 

Where a claim for damages is made, the maximum period for statutory week payments varies, as follows: 

• WPI not greater than 10% - 156 weeks 

• WPI greater than 10% - 260 weeks 

Statutory weekly payments cease where the claim for damages is withdrawn, settled or determined on a date 

more than 104 weeks from the accident – s 3.12(3). 

Issue Detail Source 

Merit review matter Section 3.12 MAIA, Sch 2, cl 1(b) 

Internal review required before merit review Yes MAIR, reg 10 

Costs for merit review $Nil MAIR, Sch 1, cl 1(1) 

Pursuant to s 3.9, the maximum statutory benefits amount – as at 1 December 2017 – is $3,899. This amount 

may be indexed in October each year. 

Section 3.10 provides that the MAIR may prescribe the minimum statutory benefits amount.  

Clause 7 of the MAIR sets the minimum at 2.5% of the maximum weekly statutory benefit amount (currently 

$97.48). 

Where an injured person successfully claims damages for loss of earning capacity: 

• the injured person ceases to be entitled to statutory weekly payments – s 3.40(1)(a), and 

• the injured person must pay back the statutory weekly payments already received from their damages – s 

3.40(1)(b). 

The injured person's right to weekly payments is subject to a number of obligations: 



 

Section Obligation 

S 3.14(1)(a) To provide a medical certificate certifying the injured person's fitness to work. 

S 3.14(1)(b) To provide an authority allowing a treatment provider or other service provider to 

provide the insurer information regarding the treatment or service or the injured person's 

condition. 

S 3.15(1)(a) To provide certificates for fitness to work. 

S 3.15(1)(b) To provide a declaration as to whether the injured person has engaged in any form or 

employment or voluntary work. 

S 3.17(1) To undertake reasonable and necessary treatment, rehabilitation or vocational training. 

S 3.18(1)(a) To immediately give notice to the insurer of any return to work. 

S 3.18(1)(b) To immediately given notice to the insurer of any change in earnings from employment. 

Pursuant to s 3.19, the insurer is required to give the injured person notice of its intention to suspend weekly 

payments or reduce the amount of the statutory weekly payment, provided the injured person has received 

benefits for at least four weeks. 

The duration of the required notice period, however, varies depending on the entitlement period, as follows: 

• first 13 weeks – two weeks' notice 

• weeks 14 to 78 – four weeks' notice 

• after 78 weeks – eight weeks' notice. 

Issue Detail Source 

Merit review matters Sections 3.14, 

3.15, 3.17 & 

3.19 

MAIA, Sch 2, cll 1(d) and 1(e)  

Internal review required before merit review Yes MAIR, reg 10 

Costs for merit review $Nil MAIR, Sch 1, cl 1(1) 



 

 

Section 3.24(1) allows an injured person to recover statutory benefits for the following expenses incurred in 

connection with providing treatment and care for the injured person: 

• the reasonable cost of treatment and care; 

• reasonable and necessary travel and accommodation expenses incurred in order to obtain treatment and 

care; 

• the reasonable and necessary travel and accommodation expenses of a parent or carer where the injured 

person is under the age of 18 years. 

Section 3.24(2) specifically provides that "no statutory benefits are payable for the cost of treatment and care to 

the extent that the treatment and care concerned was not reasonable and necessary in the circumstances or did 

not relate to the injury resulting from the motor accident concerned". 

Provided the requirements of s 3.24 are met – and the injured person survives the 26 week rule – statutory 

payments for treatment and care may continue indefinitely. 

Issue Detail Source 

Merit review matter Section 

3.24(1)(a) 

(Cost) 

MAIA, Sch 2, cl 1(i) 

Internal review required before merit review Yes MAIR, cl 10 

Costs for merit review $Nil MAIR, Sch 1 

 

Issue Detail Source 

Medical dispute matter – ss 3.24 Section 3.24(1)  

(reasonable / related) 

MAIA, Sch 2, cl 2(b), 

Status of medical assessment Conclusive evidence MAIA, s 7.23 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1) 

No statutory benefits are payable for expenses incurred in the connection with the provision of gratuitous 

attendant care services to the injured person – s 3.25. 

As such, statutory benefits are only available for paid care where the requirements of s 3.24(1) are satisfied. 

 



 

Pursuant to s 3.26, an injured person is entitled to statutory benefits for the reasonable expenses incurred in 

employing a person to provide domestic services to the claimant's dependants. 

The entitlement only exists, however, where: 

• The claimant provided services to those dependants before the motor accident, 

• The claimant's dependants were not (or will not be) capable of performing the services themselves due to 

their age, physical or mental incapacity, 

• There is a reasonable expectation that, but for the injury, the injured person would have provided services 

to the dependants for at least six hours per week for a period of at least six consecutive months, and 

• There need for the services to be provided for at least six hours per week for a period of at least six 

consecutive months is reasonable in all the circumstances. 

Issue Detail Source 

Merit review matter Section 3.26 MAIA, Sch 2, cl 1(j) 

Internal review required before merit review Yes MAIR, cl 10 

Costs for merit review $Nil MAIR, Sch 1 

 

As with weekly payments, treatment and care expenses can be terminated after 26 weeks, from the date of the 

accident, in two circumstances: 

Section Issue Impact 

Ss 3.28(1)(a) and 

3.28(2) 

Fault The motor accident was either wholly caused by the injured 

person or the injured person's contributory negligence 

exceeds 61% 

S 3.28(1)(b) Minor injuries The injured person only suffered minor injuries 

Where an injured person survives the 26 week rule, their payments for treatment and care continue for as long as 

they remain reasonable and necessary and related to the accident. 

Issue Detail Source 

Miscellaneous dispute matter Section 3.28(1)(a) 

("mostly at fault") 

MAIA, Sch 2, cl 1(l) 

Status of miscellaneous assessment Binding MAIA, s 7.42(3) 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 3(2)(e) 

Note: An assessment of a miscellaneous dispute regarding whether an injured person is mostly at fault is not 

binding in a claim for damages – s 3.44. 

 

 



 

Issue Detail Source 

Medical dispute matter Section 3.28(1)(b) 

("minor injuries") 

MAIA, Sch 2, cl 2(e), 

Status of medical assessment Conclusive evidence MAIA, s 7.23(2)(b) 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1) 

How a medical assessor should assess whether an injured person suffers merely from a minor physical or a 

minor psychological / psychiatric injury is set out in Part 5 of the MAGs. 

Section 3.28(3) provides that statutory treatment and care benefits may still be payable by the insurer after 26 

weeks where the MAGs authorise the payment. 

Through the combined effect of s 3.28(3) and clause 5.16 of the Guidelines, statutory payments of treatment and 

care may continue beyond 26 weeks, even though the injuries are minor, where 

• the treatment or care will improve the recovery of the injured person,  

• the insurer delayed approval of the treatment and care, or 

• the treatment and care will improve the injured person returning to work and/or usual activities 

Furthermore, clause 5.16 provides that the kinds of treatment and care expenses which are authorised after 26 

weeks, in the case of minor injuries, are: 

• medical treatment, including pharmaceuticals, 

• dental treatment, 

• rehabilitation, 

• aids and appliances, 

• education and vocational training, 

• home and transport modifications, 

• workplace and educational facility modifications, and 

• vocational and return to work support. 

Issue Detail Source 

Merit review matter Section 3.28 MAIA, Sch 2, cl 1(m) 

Internal review required before merit review Yes MAIR, reg 10 

Costs for merit review $Nil MAIR, Sch 1, cl 1(1) 

 

Issue Detail Source 

Medical dispute matter Section 3.28 MAIA, Sch 2, cl 2(c) 

Status of medical assessment Conclusive evidence MAIA, s 7.23 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1) 



 

 

Generally, no statutory benefits are payable where: 

Section Issue Impact 

S 3.34(a) Death The injured person has died, whether the death was caused 

by the motor accident or not. 

S 3.35(1) Workers 

compensation 

The injured person is entitled to workers compensation 

benefits. 

S 3.36(1) Fault & uninsured 

vehicles 

The injured person was wholly at fault or guilty of contributory 

negligence greater than 61% and the injured person was the 

owner or driver of an uninsured vehicle. 

S 3.37(1), (5) Serious driving 

offence 

The injured person has been charged with or convicted of a 

serious driving offence in relation to the motor accident. 

Major offences include furious driving, police chases, drag 

racing and negligence driving causing grievous bodily harm. 

Issue Details Source 

Merit review matters Sections 3.34 and 3.35 MAIA, Sch 2, cl 1(s) 

Internal review required before merit review Yes MAIR, cl 10 

Costs for merit review $Nil MAIR, Sch 1, cl 3(1) 

 

Issue Details Source 

Merit review matters Sections 3.36 MAIA, Sch 2, cl 1(s), 

Internal review required before merit review Yes MAIR, cl 10 

Costs for merit review $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cll 3(2)(e) 

 

Issue Details Source 

Miscellaneous dispute matter Section 3.37 MAIA, Sch 2, cl 2(f) 

Status of miscellaneous assessment Binding MAIA, s 7.42(3) 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 3(2)(f) 



 

Pursuant to ss 3.11(1)(a) and 3.28(1)(a), both weekly payments and treatment and care expenses are terminated 

after 26 weeks if the injured person's contributory negligence is greater than 61%. 

Where the injured person's contributory negligence does not exceed 61%, s 3.38(1) provides that an injured 

person's weekly payments (but not treatment and care expenses) will be reduced after 26 weeks for their 

contributory negligence.  

Section 3.38(2) provides that a finding of contributory negligence must be made, in general terms, where: 

Issue Impact 

Alcohol and drugs 

(injured person) 

The injured person has been convicted of an alcohol or drug related offence 

(unless the injured person establishes that their intoxication did not contribute in 

any way to the accident. 

Alcohol and drugs 

(driver) 

The injured person (other than minors) was a voluntary passenger and the 

driver's ability to drive the motor vehicle was impaired by the consumption of 

alcohol or other drugs and the injured person was aware, or ought to have been 

aware, of the impairment; unless the injured person could not reasonably decline 

to become a passenger. 

Seat belt The injured person (not being a minor) was not wearing a seat belt when required 

by law to do so. 

Helmet The injured person was not wearing a protective helmet when required by law to 

do so. 

Assumption of risk In any case where the defence of volenti non fit injuria would have been available. 

For the sake of clarity, s 3.38(5) provides that the provision does not exclude any other ground on which a finding 

of contributory negligence may be made. 

Issue Detail Source 

Miscellaneous dispute matter – ss 3.28 and 3.38 Sections 3.11, 3.28 and 

3.38 

MAIA, Sch 2, cll 3(d), 3(e) 

& 3(g) 

Status of miscellaneous assessment Binding MAIA, s 7.42(3) 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cll 3(2)(d), 

3(2)(e) and 3(2)(g). 



 

 

Unlike the statutory benefits regime – and subject to the "recovery for no-fault motor accidents" provision in Part 5 

– an injured person is only permitted to claim damages if they can prove fault by the owner or driver of a motor 

vehicle in the use or operation of the vehicle – s 4.1(1). 

Provided they can prove fault, the injured person may claim the following modified common law damages: 

• damages for economic loss – Div 4.2, and 

• damages for non-economic loss – Div 4.3 

There is, however, not entitlement to claim classes of damages such as: 

• future treatment, 

• past or future gratuitous care, or 

• past or future replacement services. 

Importantly, no damages may be awarded if the injured person's only injuries resulting from the motor accident 

are assessed to be "minor injuries" – s 4.4. 

The commencement of a claim for damages serves to extend the injured person's entitlement to statutory weekly 

benefits beyond the maximum period of 104 weeks – s 3.12. 

Where a claim for damages is made, the maximum period for statutory weekly payments varies, as follows: 

• WPI not greater than 10% - 156 weeks 

• WPI greater than 10% - 260 weeks 

Statutory weekly payments cease, however, where the claim for damages is withdrawn, settled or determined on 

a date more than 104 weeks from the accident – s 3.12(3). 

Furthermore, where an injured person successfully claims damages for loss of earning capacity: 

• the injured person ceases to be entitled to statutory weekly payments – s 3.40(1)(a), and 

• the injured person must pay back the statutory weekly payments already received from their damages – s 

3.40(1)(b). 

A number or provisions call for the claimant to provide a full and satisfactory explanation for non-compliance with 

a duty. 

The concept of full and satisfactory explanation is defined by s 6.2 of 2017 Act in identical terms to the definition 

in s 66 of the 1999 Act. 

To be "full", the Clamant must provide "a full account of the conduct, including the act ions, knowledge and belief 

of the claimant, from the date of the accident until the date of providing the explanation" – s 6.2(1). 

The explanation is not "satisfactory" unless "a reasonable person in the position of the claimant would have failed 

to have complied with the duty or would have been justified in experiencing the same delay"- s 6.2(2). 

In general terms, the purpose of providing a "full account" is to assess whether the explanation is "satisfactory". 



 

Issue Details Source 

Miscellaneous dispute matter Part 6 MAIA, Sch 2, cl 3(h) 

Status of miscellaneous assessment Not binding MAIA, sec 7.42(3) 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 3(2)(h) 

There is a considerable body of case law which has developed since the concept of "full and satisfactory" 

explanation was introduced in the Motor Accidents Act 1988. The leading cases are summarised above, in the 

"Statutory Benefits – Procedure" section. 

Other relevant cases are canvassed in First Glance which can be accessed at: 

https://mccabecurwood.com.au/practice-areas/insurance/first-glance/  

The motor accident verification requirements are discussed, above, in respect of statutory benefits 

Importantly, s 6.10(1) provides that if the motor accident verification requirements have not been complied with, a 

claim for damages may not be referred to the DRS for assessment unless: 

• the insurer has lost the right to reject the claim on the ground that the motor accident requirements have 

not been verified, or 

• the DRS determinates that sufficient cause existed to justify non-compliance,  

• the claim is referred to the DRS only for a certificate of exemption from assessment. 

Section 6.10(2) provides that the insurer loses the right to reject the claim for damages for non-compliance with 

the motor accident verification requirements if the insurer: 

• does not, within 2 months of the claim, reject the claim for that non-compliance or ask the claimant for a 

full and satisfactory explanation, or 

• does not, within 2 months of receiving an explanation for non-compliance, reject the explanation. 

Pursuant to s 6.10(3), the insurer may apply to the court to have proceedings on a claim for damages dismissed 

on the ground of non-compliance with the motor accident verification requirement if: 

• the application is made not more than 2 months have the statement of claim is served on the defendant 

and received by the insurer, and 

• the insurer has not lost the right to reject the claim on the ground that the motor accident has not been 

verified. 

The court must dismiss the proceedings unless satisfied that sufficient causes existed to justify the failure to verify 

the motor accident. 

Issue Detail Source 

Miscellaneous dispute matter Section 6.10 MAIA, Sch 2, cl 3(i) 

Status of miscellaneous assessment Not binding MAIA, s 7.42(3) 

https://mccabecurwood.com.au/practice-areas/insurance/first-glance/


 

Costs for miscellaneous assessment $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 3(2)(h) 

Pursuant to the combined effect of ss 6.14(1) and 6.14(2), most claims for damages must be made between a 

date 20 months and 36 months after an accident. 

The following exceptions, however, apply: 

Section Period Impact 

S 6.14(1) Within 20 

months 

An early claim for damages can be made within 20 months where the 

claim is in respect of the death of a person or injury resulting in a 

degree of permanent impairment that is greater than 10%. 

S 6.14(3) After 36 months A late claim for damages can be made beyond 36 months where the 

claimant provides a full and satisfactory explanation for the delay in 

making the claim. 

Importantly, s 6.14(5) provides that a late claim for damages may not be referred to the DRS for assessment 

unless: 

• the insurer has lost the right to reject the claim on the ground of delay, or 

• the DRS determines that the claimant has a full and satisfactory explanation for the delay in making the 

claim, or 

• the claim is referred to the DRS only for a certificate of exemption from assessment. 

Section 6.14(6) provides that the insurer loses the right to reject the claim for damages on the grounds for delay if 

the insurer: 

• does not, within 2 months of the claim, reject the claim on the ground of delay or ask the claimant for a full 

and satisfactory explanation for delay, or 

• does not, within 2 months of receiving an explanation for delay, reject the explanation. 

Pursuant to s 6.14(7), the insurer may apply to the court to have proceedings on a claim for damages dismissed 

on the ground of delay if: 

• the application is made not more than two months after the statement of claim is served on the defendant 

and received by the insurer, and 

• the insurer has not lost the right to reject the claim on the ground of delay. 

The court must dismiss the proceedings unless satisfied that the claimant has a full and satisfactory explanation 

for the delay in making the claim. 

The insurer must give notice to the claimant – as expeditiously as possible but, in any event, within three months 

– whether it admits or denies liability to pay damages – s 6.20(1). 

Section 6.20(4) deems the insurer to have accepted liability where it fails to notify the claimant of its decision. 

Section 6.20(5) allows the insurer to accept liability after having first denied liability. Unlike the position with 

statutory benefits, however, the insurer is not permitted to deny liability having first accepted liability. 

Where a claims assessor determines that an insurer had no reasonable basis to deny liability, s 6.21 allows the 

claims assessor to impose a costs penalty of up to 25%. 



 

The claimant is required, by s 6.25(1), to provide to the insurer "all relevant particulars about the claim" as 

expeditiously as possible. 

By s 6.25(2), "relevant particulars" are full details are of: 

• the motor accident, 

• the injuries sustained by the claimant in the motor accident, 

• all disabilities and impairments arising from those injuries, and 

• any economic losses and other losses being claimed as damages. 

The particulars should be sufficient to enable the insurer, as far as practicable, to make a proper assessment of 

the claimant's full entitlement to damages. 

As a matter of practice, claimants may consider providing relevant particulars under s 6.25 at the same they give 

notice of the claim for damages under s 6.14, given that notice of damages claim cannot, generally, be made until 

after 20 months from the date of the accident, in any event. 

Issue Details Source 

Merit review matter Section 6.25 MAIA, Sch 2, cl 1(y) 

Internal review required before merit review No MAIR, cl 10(b) 

Costs for merit review $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 1(2)(h) 

In addition to the obligation to provide relevant particulars pursuant to s 6.25, the claimant must also co-operate 

with the insurer, pursuant to s 6.24(1) by providing sufficient information to allow the insurer: 

• to be satisfied as to the validity of the claim and, in particular, to assess whether the claim may be 

fraudulent, 

• to be able to make an early assessment of liability, and 

• to be able to make an informed offer of settlement. 

Issue Details Source 

Merit review matter Section 6.24 MAIA, Sch 2, cl 1(x) 

Internal review required before merit review No MAIR, cl 10(a) 

Costs for merit review $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 1(2)(g) 



 

Section 6.26(1) allows the insurer to serve a notice requiring the claimant to provide relevant particulars when this 

has not yet occurred. The insurer, however, only has a two-month window, starting from a date two and a half 

years after the accident, to give such a notice. 

If the claimant fails to comply with the notice within three months, s 6.26(3) deems the claimant to have withdrawn 

the claim. 

Subsections 6.26(4) to s 6.26(7) set out the requirements the claimant must meet to have a deemed withdrawn 

claim reinstated. 

The insurer cannot rely on s 6.26, however, where a medical assessor has declined to assess the permanent 

impairment because the claimant's injury has not yet become permanent – s 6.26(8). 

Issue Detail Source 

Merit review matter Section 6.26 MAIA, Sch  2, cl 1(z) 

Internal review required before merit review No MAIR, cl 10(c) 

Costs for merit review $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 2(1)(i) 

Section 6.22(1) requires the insurer to make a reasonable offer of settlement on a claim for damages as soon as 

practicable.  

Oddly, s 6.22(1) does not render the obligation to make a reasonable offer of settlement contingent upon the 

provision of relevant particulars under s 6.25. This appears to be assumed, however, because s 6.22(5) provides 

that an insurer is not entitled to delay making an offer of settlement on the ground that particulars are insufficient, 

unless the insurer has requested further relevant particulars within two weeks after the claimant provided 

particulars. 

Paragraphs 4.99 to 4.102 of the MAGs address the insurer's obligation to make a reasonable offer and what 

factors should be taken into account in formulating a reasonable offer. 

There are three circumstances in which the insurer's obligation to make a reasonable offer of settlement does not 

arise: 

• where the insurer has wholly denied liability – s 6.22(1), 

• where the claim is in respect of the death of a person – s 6.22(4)(a), and 

• where a medical assessor has declined to assess permanent impairment because the claimant's injury has 

not become permanent – 6.22(4)(b). 

In contrast to the regime under the 1999 Act, there appears to be no provision in MAIA preventing the parties from 

referring a damages dispute to the DRS when where the claimant has not provided relevant particulars and the 

insurer has not made an offer of settlement. 

Issue Details Source 

Merit review matter Section 6.22 MAIA, Sch  2, cl 1(w) 

Internal review required before merit review Yes MAIR, cl 10 



 

Costs for merit review $1,600 per dispute (up to a 

maximum of $6,000 per 

claim) 

MAIR, Sch 1, cl 1(2)(f) 

Section 6.23(1) provides that a claim for damages cannot be settled within two years after the motor accident 

unless the claimant's permanent impairment has been agreed or assessed to be greater than 10%. 

Given that a claim for damages cannot be made within the first 20 months, in any event – unless the claimant's 

permanent impairment has been agreed or assessed above 10% - the prohibition against settling within the first 

two years does not cause any significant delay. 

Importantly, the injured person may continue to receive statutory weekly payments pending the resolution of the 

damages claim, provided the statutory requirements are otherwise met. 

In contrast to previous motor accident schemes, pursuant to s 6.23(2), a claim for damages cannot be settled 

unless: 

• the claimant is represented by an Australian legal practitioner, or 

• the proposed settlement is approved by the Dispute Resolution Service. 



 

 

In contrast to the workers compensation scheme, there is no whole person impairment threshold which must be 

satisfied before a claim can be made for damages for economic loss.  

Pursuant to s 4.5(1), an injured person may only claim damages for the following classes of economic loss: 

• damages for past or future economic loss due to loss of earnings or the deprivation or impairment of 

earning capacity, 

• damages for the costs relating to accommodation or travel (not being the cost of treatment and care) of a 

kind prescribed by the regulations, 

• damages for the cost of financial management of damages that are awarded, and 

• damages for the re-imbursement of income tax paid or payable on statutory benefits or workers 

compensation benefits (ie: Fox v Wood damages). 

An injured person, is, however, only able to claim, as net loss, a weekly loss equal to the maximum gross weekly 

payment under the statutory benefits regime - s 4.6. 

When assessing future loss of earning capacity, s 4.7 provides that the court or claims assessor must: 

• be satisfied that the assumptions about future earning capacity or other events on which the award is 

based accord with the claimant's most likely future circumstances but for the injury, 

• adjust the amount of damages by reference to the percentage possibility that the events concerned might 

have occurred but for the injury, and 

• state the assumption on which the award was based and the relevant percentage by which damages are 

adjusted. 

Section 4.8 provides that a medical assessor may assess the degree to which an injured person's earning 

capacity has been impaired. 

Issue Detail Source 

Medical dispute matter Section 4.8 MAIA, Sch 2, cl 2(d) 

Status of medical assessment Prima facie evidence MAIA, s 7.23(2)(a) 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per claim) 

MAIR, Sch 1, cl 2(1) 

Section 4.7 of MAIA is in substantially the same terms as s 126 of the 1999 Act. As such, the case law flowing 

from s 126 can be relevantly applied to s 4.7. Leading case include: 

Case Principles 

Dyldam Developments 

Pty Ltd v Jones  

[2008] NSWCA 56 

• An assessor or a judge should only depart from historical earnings, such as 

those disclosed in tax returns, to assess economic loss if there are some 

compelling reasons to do so. 

Kallouf v Middis [2008] 

NSWCA 61 

• The insurer bears the onus of proving the claimant has a residual earning 

capacity. 

• The claimant bears the onus of establishing a total loss of earning capacity. 



 

Case Principles 

• An award should not be made for superannuation loss in circumstances where 

the award for loss of earning capacity is based upon self-employed earnings. 

Miller v Galderisi [2009] 

NSWCA 353 

• For an award of damages for economic loss to be validly made in 

circumstances where the claimant was unemployed at the time of the accident 

the evidence must indicate that the claimant had an earning capacity at the time 

of the accident and, but for the accident, it would have been exercised and 

produced income. 

Fkiaras v Fkiaras 

[2010] NSWCA 116 

• There are three stages to assessing damages for economic loss under s 126 of 

the 1999 Act.  Firstly, probable net weekly earnings but for the injury must be 

assessed. Next, post-accident earnings and/or residual earning capacity must 

be assessed. Lastly, the difference, if any, between probable net weekly 

earnings and post-accident earnings and/or residual earning capacity forms the 

basis for any award. 

• The reference to 'earnings'  is a reference to income earned by the exercise of 

the claimant's earning capacity, that is, through his or her physical exertion or 

input. 

• A claimant's post-accident earnings and/or residual earning capacity cannot be 

traced back to the exercise of their earning capacity prior to the accident. 

Mead v Kerney [2012] 

NSWCA 215 

• Although a court may find an individual to have a residual earning capacity in 

theory, it may be of no value where there are no practical job opportunities 

available for the individual to exercise that capacity. 

In addition to the "minor injuries" preclusion in s 4.4, no damages may be awarded for non-economic loss unless 

the degree of permanent impairment of the injured person caused by the injury is greater than 10% - s 4.11. 

Importantly, an injured person who suffered a minor injury – as defined by the Act and the Regulation – would still 

be precluded from claiming damages for non-economic loss even if that injury caused impairment assessed to be 

over 10% WPI. For example, an injured person who only suffered an adjustment order in a motor accident, would 

not be able to claim non-economic loss damages, even if assessed at, say, 12% WPI. The same can be said of 

an injured person who suffers multiple soft tissue injuries which, combined, exceed 10% WPI. 

Any dispute over whether an injured person's impairment exceeds the s 4.11 threshold may be referred to a 

medical assessor for assessment – s 4.12. 

A medical assessor's certificate regarding permanent impairment is conclusive evidence of the matter – s 

7.23(2)(b). 

Issue Detail Source 

Medical dispute matter Section 4.12 MAIA, Sch 2, cl 2(a) 

Status of medical assessment Conclusive evidence MAIA, s 7.23(2)(b) 

Costs for medical assessment $1,600 per dispute (up to a 

maximum of $6,000 per claim) 

MAIR, Sch 1, cl 2(1) 



 

 

Section 7.9(1) provides that a claimant may request an insurer to review decisions about: 

• A merit review matter, 

• A medical assessment matter,  

• A miscellaneous claims assessment matter. 

What constitutes a merit review matter, a medical assessment matter or a miscellaneous claims assessment 

matter is set out in Schedule 2 to MAIA. 

Pursuant to s 7.9(2), the claimant must provide the insurer with such information as the insurer may reasonably 

require and request for the purposes of an internal review. Section 7.9(6) confirms that the information may be 

considered in an internal review which was not before the original decision maker. 

An internal review, pursuant to s 7.9(7) does not operate to stay the decision under review. 

The MAGs impose the following time limits for internal review: 

Clause Action Time Limit 

Clause 7.34 Claimant requests internal review Within 28 days after receiving 

insurer's decision 

Clause 7.36 Insurer may exercise discretion to accept late 

requests for internal review if doing so will promote 

the objects of MAIA 

N/A 

Clause 7.42 Insurer acknowledges application for internal review Within two working days of 

receiving application 

Clauses 7.45 

and 7.46 

Insurer advises  the claimant whether or not it has 

power to conduct internal review 

Within seven days of receiving 

application 

Clause 7.62 Insurer advises the claimant of the outcome of the 

internal review 

Within 14 days of receiving 

application 

According to clause 7.39 of the MAGs, a claimant may request an internal review by: 

• application form, 

• online process, 

• letter, or 

• telephone 

Clause 7.50 of the MAGs provides that the person conducting the internal review: 

• must have the required skill, experience, knowledge, training, capacity and capability, 

• must not be somebody involved in the initial decision, 

• may be somebody who has previously conducted an internal review in the same claim. 

Pursuant to clause 7.60 of the MAGS, the insurer may: 

• affirm the original decision, 

• vary the original  decision, or 

• set aside the original decision and make a decision in substitution for the original decision. 

Clause 23 of the MAIR provides that no costs are payable to a claimant or an insurer in connection with an 

application for internal review by the insurer.



 

 

Section 7.12(1) provides that a claimant who is aggrieved by a "reviewable decision" made by an insurer may 

apply to the Dispute Resolution Service (DRS) for a merit review. 

Subject to reviewable decisions excluded by clause 10 of MAIR, s 7.11 mandates that a merit review may not 

take place until the insurer has conducted an internal review.  

A merit review may take place, however, without an internal review, where the insurer has failed to complete the 

internal review when required to do so or where the insurer has declined to conduct a review – s 7.11(2). 

The following table sets out: 

• The disputes which, according to Sch 2 of MAIA, are "merit review matters"; 

• The disputes which, according to clause 10 of MAIR, require internal review by the insurer before they 

proceed to merit review by DRS; and 

• The costs which the parties are entitled to recover, pursuant to Sch 1 of MAIR, for acting for a party in a 

merit review. 

Sch 2 

Cl 1 

Provision Reviewable Decision Internal 

review 

required 

Costs for 

merit 

review 

(a) S 3.4 The amount of statutory funeral benefits payable by 

the insurer. 

Yes $Nil 

(a) Div 3.3 The amount of statutory weekly benefits payable. Yes $Nil 

(b) S 3.12 Whether statutory weekly benefits can be ceased or 

whether there is a claim for damages pending. 

Yes $Nil 

(c) S 3.13 Whether statutory weekly benefits can be terminated 

because the injured person has reached retirement 

age. 

Yes $Nil 

(d) S 3.14 Whether the insurer may suspend payments because 

the claimant has failed to provide authorisations and 

medical evidence. 

Yes $Nil 

(d) S 3.15 Whether the insurer may suspend payments because 

the claimant has failed to provide evidence regarding 

fitness to work. 

Yes $Nil 

(d) S 3.17 Whether the insurer may suspend payments because 

the claimant has failed to undergo treatment, 

rehabilitation and vocational training. 

Yes $Nil 

(e) S 3.19 Whether the insurer has given the required notice 

period under before discontinuing or reducing weekly 

payments. 

Yes $Nil 



 

Sch 2 

Cl 1 

Provision Reviewable Decision Internal 

review 

required 

Costs for 

merit 

review 

(f) S 3.19(3) Whether an amount of statutory benefits is 

recoverable by the injured person and the amount of 

statutory benefits. 

Yes $Nil 

(g) S 3.21 Whether an injured person is or has been residing 

outside Australia. 

Yes $Nil 

(h) S 3.22 Whether the insurer is required to index an amount of 

a weekly payment of statutory benefits. 

Yes $Nil 

(i) S 3.24(1)(a) Whether the cost of treatment and care provided to 

the claimant is reasonable. 

Yes $Nil 

(j) S 3.26 Whether statutory benefits for loss of capacity to 

provide gratuitous domestic services are payable and 

the amount of those benefits. 

Yes $Nil 

(k) S 3.27 Whether expenses have been properly verified. Yes $Nil 

(l) S 3.28 Whether treatment and care expenses have been 

incurred after the expiration of the period during 

which statutory benefits are payable. 

Yes $Nil 

(m) S 3.28 Whether treatment or care is authorised by the Motor 

Accident Guidelines beyond 26 weeks (except in 

circumstances referred to in clause 2(c)). 

Yes $Nil 

(n) S 3.29 Whether treatment and care expenses have been 

overpaid and may be recovered. 

Yes $Nil 

(p) S 3.31 Whether the cost of treatment and care exceeds any 

limit imposed by the Motor Accident Guidelines. 

Yes $Nil 

(q) S 3.32 Whether treatment and care provided to the injured 

person is treatment and care needs or excluded 

treatment and care. 

Yes $Nil 

(r) S 3.33 Whether treatment and care provided to an injured 

person has been provided while the person is 

residing outside Australia. 

Yes $Nil 

(s) S 3.34 Whether the insurer is entitled to refuse payment of 

statutory benefits where the injured person has died. 

Yes $1,600 

(s) S 3.35 Whether the insurer is entitled to refuse payment of 

statutory benefits where the injured person is 

receiving workers compensation payments. 

Yes $1,600 

(s) S 3.36 Whether the insurer is entitled to refuse payment of 

statutory benefits where the injured person was the 

at-fault driver or an uninsured vehicle. 

Yes $1,600 

(t) S 3.39 Whether the insurer is entitled to refuse payment of 

statutory benefits in accordance with Part 3 of the 

Civil Liability Act 2002. 

Yes $1,600 

(t) S 3.40 Whether the insurer is entitled to refuse payment of 

statutory benefits because damages have been 

recovered. 

Yes $1,600 

(w) S 6.22 Whether the insurer is entitled to delay making an 

offer of settlement. 

Yes $1,600 



 

Sch 2 

Cl 1 

Provision Reviewable Decision Internal 

review 

required 

Costs for 

merit 

review 

(x) S 6.24 Whether a request made of the claimant is 

reasonable or whether the claimant has a reasonable 

excuse for failing to comply. 

No $1,600 

(y) S 6.25 Whether the claimant has provided the insurer with 

all relevant particulars about a claim. 

No $1,600 

(z) S 6.26 Whether the insurer is entitled to give a direction to 

the claimant to provide relevant particulars. 

No $1,600 

(za) S 6.5 Whether the insurer is entitled to suspend weekly 

payment because the Claimant failed to minimise 

loss. 

Yes $Nil 

(aa) St 8.10 Whether the costs and expenses incurred by the 

claimant are reasonable and necessary. 

No $Nil 

In determining a merit review, according to s 7.13(1), the merit reviewer appointed by the DRS is to decide what 

the "correct and preferable decision" should be according to the material then before the reviewer. 

Essentially, the merit reviewer is given the power to step into the shoes of the insurer and make their own 

decision on the merits of the dispute – s 7.13(2). 

Pursuant to s 7.13(3), the merit reviewer may: 

• affirm the reviewable decision, or 

• vary the reviewable decision, or 

• set aside the reviewable decision and make a decision in substitution for the reviewable decision, or 

• set aside the reviewable decision and remit the matter for reconsideration by the insurer in accordance 

with any direction made by the merit reviewer. 

The merit reviewer is obligated by s 7.13(4) to issue a certificate with a brief statement or reasons. By virtue of s 

7.13(5), the merit reviewer is required to determine the application within 28 days, but the decision is not invalid if 

made outside the 28-day period. 

Should a medical dispute arise in a merit review, a merit reviewer has the following powers: 

• to refer a medical dispute to the DRS for assessment – s 7.20(1), 

• to refer a medical dispute for a further medical assessment – s 7.24, and 

• to request a non-binding opinion from a medical assessor, on a medical assessment  matter  - s  7.27. 

Pursuant to s 7.14(1), a merit reviewer's decision takes effect on the day it is given or such later date as decided 

by the merit reviewer. 

However, given s 7.14(2), where a merit reviewer's decision varies, or substitutes, an insurer's decision, the 

decision of the merit reviewer is taken: 



 

• to be a decision of the insurer, and 

• to take affect from the date of the insurer's actual initial decision (unless the merit reviewer directs 

otherwise). 

Section 7.15(1) allows both the claimant and the insurer to apply to have a merit reviewer's decision reviewed by 

a merit review panel. 

Pursuant to s 7.15(2), however, a reviewable decision may only be referred to the merit review panel on the 

grounds that "the decision was incorrect in a material respect". As such, the merit review panel's role is to assess 

whether the merit reviewer could have made the decision they did, rather than whether they should have made 

that decision on the merits. 

Section 7.15(4) provides that the review panel may confirm the decision of the single merit reviewer or set aside 

the decision and substitute their own decision. 

Schedule 1, cl 2(3) of MAIR provides that: 

• where the proper officer approves the application to refer the reviewable decision to the merit review 

panel, the maximum costs are $1,600; 

• where the proper offer refused the application, the maximum costs for the respondent are $800, but the 

unsuccessful applicant may not charge for their legal services.



 

 

Section 7.42(1) provides that the parties may refer a miscellaneous dispute to the DRS for assessment at any 

time. 

Pursuant to s 7.41, a miscellaneous dispute cannot be referred to the DRS for assessment unless the insurer has 

conducted an internal review. 

Clause 11 of MAIR provides, however, that there is one exception; the insurer is not required to conduct an 

internal review prior to a miscellaneous assessment by the DRS regarding which insurer is the insurer of the at-

fault vehicle. 

The following table sets out: 

• the disputes which, according to Sch 2 of MAIA, are "miscellaneous assessment matters"; 

• The status of miscellaneous assessments according to s 7.42(3); and 

• The costs which the parties are entitled to recover, pursuant to Sch 1 of MAIR, for acting for a party in a 

miscellaneous assessment. 

Sch 2 

Cl 3 

Provision Miscellaneous Dispute Status of 

assessment 

Costs for misc 

assessment 

(a) S 2.30 Whether there has been due inquiry and 

search to establish the identity of an 

unidentified motor vehicle. 

Not binding in 

damages claim 

$1,600 

(aa) S 2.31 Whether the Nominal Defendant has lost the 

right to reject a claim for failure to conduct due 

inquiry and search. 

Not binding in 

damages claim 

$1,600 

(b) S 3.1 Whether the death or injury to a person has 

resulted from a motor accident in NSW. 

Binding $1,600 

(c) S 3.3 Which insurer is the insurer of the at-fault 

motor vehicle. 

Binding $Nil 

(d) S 3.11 Whether the motor accident was caused by 

the fault of another person. 

Binding $1,600 

(e) Ss 3.28 and 

3.36 

Whether the motor accident was caused 

mostly by the fault of the injured person.  

Binding $1,600 

(f) S 3.37 Whether the insurer is entitled to refuse 

payment of statutory benefits because the 

injured person committed a serious driving 

offence. 

Binding $1,600 

(g) S 3.38 Whether the insurer is entitled to reduce 

statutory benefits for the injured person's 

contributory negligence. 

Binding $1,600 

(h) Part 6 Whether the claimant has given a full and 

satisfactory explanation for non-compliance 

with a duty or for delay. 

Binding in 

claim for 

statutory 

benefits 

$1,600 



 

Sch 2 

Cl 3 

Provision Miscellaneous Dispute Status of 

assessment 

Costs for misc 

assessment 

(i) Ss 6.9 and 

6.10 

Whether the motor accident verification 

requirements have been satisfied. 

Binding in 

claim for 

statutory 

benefits 

$1,600 

(j) S 6.12 Whether notice of the claim for statutory 

benefits has been properly given. 

Binding $1,600 

(k) S 6.13 Whether the insurer is entitled to refuse 

payment of weekly payments for breach of the 

statutory benefits time limits. 

Binding $1,600 

(l) S 6.14 Whether a late claim for damages may be 

made. 

Not binding $1,600 

(m) S 6.15 Whether a claim may be rejected for failure to 

give proper notice. 

Binding in 

claim for 

statutory 

benefits 

$1,600 



 

 

Pursuant to s 7.19 a medical dispute about a decision made by an insurer cannot be referred by a claimant for 

assessment until the insurer has conducted an internal review. 

Unlike merit review matters, MAIR does not provide for an exception to the internal review pre-condition. There is 

no provision for a claimant to refer a matter for medical assessment, without an internal review, where the insurer 

has failed to complete the internal review when required to do so or where the insurer has declined to conduct a 

review. 

A medical dispute may, however, be referred for assessment, under s 7.19(2) where the insurer fails to complete 

the interview review when required to do so or declines the conduct the review. 

Section 7.20(1) provides that a medical dispute may be referred to the DRS by the claimant, the insurer, a merit 

reviewer, a claims assessor or the court. 

Section 7.20(3) is a new provision which has no equivalent in the 1999 Act. It provides that the DRS can refuse to 

accept a medical dispute about the degree of permanent impairment if the applicant has not provided sufficient 

evidence to support their position.  

That is, a claimant is at risk of having an application rejected in the absence of evidence that the claimant's 

impairment exceeds 10%. Similarly, an insurer's application may be rejected if the insurer fails to provide 

evidence that the claimant's impairment is below the threshold. 

The following table sets out: 

• the disputes which, according to Sch 2 of MAIA, are "medical dispute matters"; 

• the status of medical assessments according to s 7.23; and 

• the costs which the parties are entitled to recover, pursuant to Sch 1 of MAIR, for acting for a party in a 

medical dispute. 

Sch 2 

Item 2 

Provision Medical Dispute Status of 

assessment 

Costs for 

medical 

assessment 

(a) S 7.21 The degree of permanent impairment of an 

injured person that has resulted from any 

injury caused by a motor accident (including 

whether the degree of permanent impairment 

is greater than a particular percentage). 

Conclusive 

evidence 

$1,600 

(b) S 3.24 Whether any treatment and care provided to 

an injured person is reasonable and 

necessary in the circumstances or relates to 

an injury caused by a motor accident. 

Conclusive 

evidence 

$1,600 



 

Sch 2 

Item 2 

Provision Medical Dispute Status of 

assessment 

Costs for 

medical 

assessment 

(c) S 3.28 Whether treatment or care provided to an 

injured person will improve the recovery of the 

injured person. 

Conclusive 

evidence 

$1,600 

(d) S 4.8 The degree of impairment of the earning 

capacity of the injured person that has 

resulted from an injury caused by a motor 

accident. 

Prima facie 

evidence only 

$1,600 

(e) Ss 3.11 and 

3.28 

Whether an injury is a minor injury. Conclusive 

evidence 

$1,600 

Where a medical assessor declines to assess permanent impairment pending the impairment becoming 

permanent, s 7.22(1) mandates that the medical assessor must make an interim assessment where the 

assessment is for the purpose of determining the injured person's entitlement to statutory weekly benefits under 

Div 3.3 or their entitlement to statutory benefits for treatment and care under Div 3.4. 

Section 7.22(2) provides that the purpose of the interim assessment is to assess the injured person's minimum 

degree of permanent impairment. 

Importantly: 

• the degree of permanent impairment is deemed to be greater than the minimum degree but only for the 

purpose of assessment the injured person's entitlement to statutory benefits – s 7.22(3) 

• an interim assessment only operates pending the final assessment – s 7.22(4); 

• an interim assessment is not relevant to a claim for damages – s 7.22(5); and 

• the insurer cannot recover an overpayment if the final assessment falls below the interim assessment – s 

7.22(6). 

Section 7.24 subtly modifies the further assessment regime which applied under the 1999 Act. 

In summary: 

Section  Provision 

S 7.24(1) A court, a merit reviewer or a claims assessor may refer a medical dispute to the DRS 

for a further assessment at any time and, by inference, for any reason. 

S 7.42(2) and 

clause 13 of MAIR 

A claimant or an insurer may only refer a medical dispute to the DRS for further 

assessment on the grounds of deterioration of injury or additional relevant information 

about the injury which is capable of having a material effect on the outcome of the 

previous assessment. 

S 7.24(3) A claimant or an insurer may not refer a claim for further assessment more than once 

(presumably each). 

Schedule 1, cl 2(2) of MAIR provides that: 

• where the proper officer approves the application to refer the reviewable decision to the merit review 

panel, the maximum costs are $1,600; 



 

• where the proper offer refused the application, the maximum costs for the respondent are $800, but the 

unsuccessful applicant may not charge for their legal services. 

Given the similarities between s 7.24 of the 2017 and s 62 of the 1999 Act, the case law which developed under 

the 1999 Act is likely to retain its relevance.  

Section 7.26(1) allows the claimant or an insurer to apply to have a medical assessment reviewed by a review 

panel. 

The sole ground for review, under s 7.26(2) is that the medical assessment was incorrect in a material respect. 

Importantly, s 7.26(3) provides that a medical assessment may not be referred for review on more than one 

occasion. In contrast to further assessments, it appears that only one review application, in total, is permitted as 

distinct from one application per party. 

Section 7.26(6) provides that the review panel is to conduct the medical assessment refresh and is not limited to 

reviewing only one aspect of the assessment. 

Carefully note, however, s 7.25 which allows the parties to agree to limit the scope of a review assessment. 

Schedule 1, cl 2(3) of MAIR provides that: 

• where the proper officer approves the application to refer the reviewable decision to the merit review 

panel, the maximum costs are $1,600; 

• where the proper offer refused the application, the maximum costs for the respondent are $800, but the 

unsuccessful applicant may not charge for their legal services. 

Given that the grounds for review under s 7.26 of the 2017 Act are identical to the grounds for review under s 63 

of the 1999 Act, the case law relating to s 63 will still apply.  

Section 7.15 is a new provision, with no equivalent in the 1999 Act, which allows the parties to limit the scope of a 

further or review assessment by agreeing upon: 

• the degree of an injured person's permanent impairment resulting from a particular injury, and 

• whether a particular injury was caused by a motor accident. 

Section 7.27 is another new provision which allows a merit reviewer or a claims assessor to call upon the 

assistance of a medical assessor by requesting a non-binding opinion on a medical assessment matter. 

It is not clear when a claims assessor or a claims assessor would prefer a non-binding opinion on a medical 

assessment matter under s 7.27 rather than an assessment under s 7.20 which is conclusive by virtue of s 7.23 

(other than earning capacity assessments).



 

 

Pursuant to s 7.31, the claims assessment provisions in Div 7.6 of MAIA apply whether or not the insurer admits 

or denies liability. 

Either the claimant or the insurer may refer a claim for damages to the Dispute Resolution Service (DRS) for 

assessment – s 7.32(1).  

Prior to assessment, however, the parties are to use their best endeavours to settle the claim – s 7.32(3). 

In sharp contrast to the 1999 Act, s 7.33 of the 2017 Act imposes a three year time limit for referring a claim to the 

DRS for assessment. 

That said, the application for assessment may proceed if the party provides a full and satisfactory explanation for 

the delay and a claims assessor grants leave. 

Presumably, if a claim is not referred to the DRS within three years of the accident and a claims assessor 

declines to grant leave under s 7.33, then the claim for damages cannot be assessed. 

Section 7.34 deals with exemptions from assessment and substantially mirrors s 92 of the 1999 Act. As such, the 

system of mandatory (s 7.34(1)(a)) and discretionary exemptions (s 7.34(1)(b)) continues. 

Clause 14 of MAIR sets out the grounds for mandatory exemption under s 7.34(1)(a) which may be paraphrased 

as follows; 

• the claimant is a person under a legal incapacity, 

• the claim involves an action under the Compensation to Relatives Act 1897 brought on behalf of a person 

under a legal incapacity, 

• the claim is brought against a person other than an insurer, 

• the insurer has given notice in writing that the claimant has engaged in fraudulent conduct in contravention 

of s 6.41, and 

• the insurer has given notice in writing to the claimant and the owner or driver of the offending motor vehicle 

that the insurer declines indemnity. 

Notably, neither a denial of fault nor an allegation of contributory negligence is a ground for mandatory exemption. 

This is because the DRS has jurisdiction to assess liability issues. 

The fraud ground for exemption in clause 14(d) of MAIR refers specifically to s 6.41 of the Act.  

As with the 1999 Act, a discretionary exemption under s 7.34(1)(b) will only be allowed where a preliminary 

assessment has been made by a claims assessor that the claim is not suitable for assessment by the DRS and 

the principal claims assessor approves that preliminary assessment. 

Neither MAIR nor the MAGs provide any indicative grounds upon which a claims assessor might find that a claim 

is unsuitable for assessment by the DRS. 



 

It is likely, however, that the case law which interpreted s 92(1)(b) of the 1999 Act will have some relevance to the 

operation of s 7.34(1)(b). 

Unlike the 1999 Act, a DRS claim assessor may assess both liability and quantum – s 7.36(1). The remainder of s 

7.36 is in similar terms to s 94 of the 1999 Act, including: 

• the claims assessor is to have regard to the information "conveniently available", even if one or more 

parties does not co-operate – s 7.36(2), 

• the assessment is to specify an amount of damages – s 7.36(3), 

• the claims assessor is to issue a certificate as soon as practicable – s 7.36(4), 

• the claims assessor is obligated to provide a "brief statement" setting out the reasons for decision – s 

7.36(5), and 

• the PCA may correct an obvious error – s 7.36(6). 

Section 7.37 provides that a claims assessor may also assess costs. 

In assessing a claim, a DRS claims assessor enjoys the following statutory powers: 

• to give a direction in writing to a party requiring the party to produce documents, to furnish specified 

information and to provide an authority to facilitate production of documents by a third party – s 7.43(1), 

• to give a direction to a person who is not a party to produce documents or furnish specified information – s 

7.43(2). 

In addition, the PCA may issue a summons requiring the attendance of a party to an assessment if the PCA is 

satisfied that the party has failed, without reasonable excuse to comply with a request by a claims assessor to 

attend an assessment conference – s 7.45. 

Section 7.46 provides, in general terms, that: 

• the parties to an assessment are entitled to be represented by an Australian legal practitioner or be an 

agent (provided the agent has sufficient authority to make binding decisions on behalf of the party), 

• a claims assessor "must take into account" any written submissions prepared by an Australian legal 

practitioner, 

• a claims assessor may, subject to any general directions of the PCA, conduct either joint or private 

sessions with the parties, 

• a claims assessor may proceed without a formal hearing if sufficient information has been supplied, and 

• a statement made before a DRS claims assessor is not admissible in court proceedings unless the person 

who made the statement agrees to the evidence being admitted. 

Section 7.38 provides that: 

• a decision by a claims assessor on the issue of liability is not binding on any party to the assessment, and 

• an assessment of damages by a claims assessor is binding on the insurer provided the insurer has 

admitted liability (or, presumably, accepted the claims assessor's decision on liability) and the claimant 

accepts the amount of damages within 21 days of the certificate of assessment. 

MAIR imposes further obligations on the claimant and the insurer: 

• Clause 15 requires the claimant to give written notice of the acceptance or rejection of the assessment of 

damages. 

• Clause 16(3) requires an insurer to request information regarding statutory deductions (eg: Centrelink or 

Medicare) within 14 days of the claimant accepting the assessment. 

• Clause 16(4) requires the insurer to pay the balance of the assessed damages to the claimant within 28 

days after all advice regarding deductions has been received. 

• Clause 16(5) provides that interest on the unpaid damages is payable at 75% of the rate prescribed by s 

101 of the Civil Procedure Act 2005 if payment is not made as required by clause 16(4).



 

 

Section 6.31 provides that a claim for damages can only proceed to court if: 

• the claim is exempt from assessment under s 7.34, or 

• the claim has proceeded to assessment under s 7.36. 

Section 6.32(1) provides that court proceedings in a claim for damages must be commenced within three years of 

either: 

• the date of accident, or 

• if the claim is made in respect of the death of a person, the date of death. 

Time on the three-year limitation period does not run, however, from the date the claim for damages is referred to 

DRS for assessment and a date two months after either the certificate of exemption or the certificate of 

assessment is issued – s 6.32(2). 

The court may, pursuant to s 6.32(3) grant leave to commence proceedings outside the three-year limitation 

period where: 

• the claimant provides a full and satisfactory explanation for the delay in commencing proceedings, and 

• the total damages of all kinds likely to be awarded to the claimant if the claim succeeds are not less than 

25% of the maximum which may be awarded for non-economic loss under s 4.13 as at the date of the 

motor accident. 

Pursuant to s 6.32(4), the monetary threshold in s 6.32(3)(b) does not apply to a claimant lacking legal capacity. 

Section 6.32 is substantially the same as s 109 of the 1999 Act.  

Pursuant to s 6.33(1), the insurer may give notice requiring the claimant to commenced proceedings where the 

clamant has been entitled to do so for at least six months. 

By operation of subs 6.33(2) and 6.33(3), the claim is deemed to be withdrawn if the claimant fails to comply with 

the notice within three months. 

The claim may, however, be reinstated under s 6.33(4) and 6.33(5) if the claimant provides a full and satisfactory 

explanation for failure to comply with the notice. 

Section 6.33 is in substantially the same terms as s 110 of the 1999 Act. 

Pursuant to s 6.34, the court is required to adjourn court proceedings pending a further assessment by DRS 

where significant new evidence is adduced in court proceedings.



 

 

Section 6.39 obligates a licensed insurer to take all necessary steps to deter and prevent the making of fraudulent 

claims. 

Section 6.40 provides that a person is guilty of an offence should they make a statement knowing that it is false or 

misleading in a material particular: 

• in a notice of claim, 

• in the course of the review or assessment, or 

• when otherwise furnishing information to any person concerning a motor accident or any claim relating to a 

motor accident. 

Section 6.41(1) provides that a person is guilty of an offence where they, by deception obtain, or attempt to 

obtain, for themselves any financial advantage in connection with the motor accidents scheme if the person 

knows, or has reason to believe, that the person is not eligible to receive that financial advantage. 

Section 6.41(2) mirrors s 6.41(1) but extends the offence to circumstances where the person obtains or attempts 

to obtain a financial advantage for another person. 

The concept of "deception" is defined in s 6.41(4) to mean "any deception, by words or other conduct, as to fact or 

as to law, including the making of a statement or the production of a document that is false or misleading". 

The term "financial advantage" is defined in s 6.41(4) to include "a financial advantage for an injured person (or a 

person who claims to be an injured person), an insurer or a medical or other service provider". 

Section 6.42 sets out the remedies available to an insurer or a claimant where a party engages in false or 

misleading conduct. 

The remedies are available where: 

• a party did or omitted to do anything (including making a statement); 

• the act or omission concerns a motor accident or any claim relating to a motor accident; 

• the party knows that the act or omission was false or misleading; and 

• the party's act or omission was for the purpose of obtaining a financial benefit. 

Where the claimant engages in false or misleading conduct: 

• the insurer is relieved from its liability to the extent of the financial benefit obtained; and 

• the insurer is entitled to recover from the claimant the amount of the financial benefit obtained by the 

claimant and any costs incurred in connection with the claim. 

Where the insurer engages in false or misleading conduct, the claimant is entitled to recover from the insurer, as 

a debt, the amount of the financial benefit obtained by the insurer and any costs incurred by the claimant in 

connection with the claim. 

Section 6.43(1) allows the insurer to apply to the court to be joined as a party to the proceedings where the 

insurer has given the plaintiff particulars alleging that the claim has not been made in good faith. 

If the insurer is joined as a party, s 6.43(2) allows the insurer to call any witness, including the owner or driver the 

vehicle, to give evidence. 



 

Importantly, subs 6.43(3) and 6.43(4) allows the insurer to cross-examine the witness (including its own insured) 

not only about the subject claim but also, with leave of the court: 

• any other claim in which the witness has been involved either as a claimant, a witness or an owner or 

driver of the motor vehicle, and 

• the credibility of the witness. 



 

 

Section 8.3 provides that the regulations may make provision for: 

• Fixing maximum costs for legal services provided to a claimant or to any insurer, 

• Fixing maximum costs for matter that are not legal services, 

• Declaring that no costs are payable in defined circumstances. 

The maximum regulated costs which may recovered for legal services are set out in Sch 1 to MAIR. 

Clause 24 provides that the maximum costs set out in Sch 1 to MAIR do not apply to claims which are exempt 

from assessment under s 7.34 of the Act. 

The exclusion applies to costs which are incurred prior to the claim was exempted – clause 24(2). 

Clause 25 provides that the maximum costs set out in Sch 1 to MAIR do not apply to the extent that the costs are 

payable on a practitioner and client basis if: 

• an Australian legal practitioner makes disclosure under Div 3 of Part 4.3 of the Legal Profession Uniform 

Law (NSW) to a party to the matter with respect to costs, and 

• the practitioner enters into a costs agreement (other than a conditional costs agreement), and 

• the practitioner, before entering into the costs agreements, advises the party in writing that the party will be 

liable to pay costs in access of the costs set out in Sch 1, and 

• the practitioner, if acting for a claimant, provides to the Authority a costs breakdown when the claim is 

finalised, and 

• the amount paid in resolution of the claim by way of settlement or an award of damages is more than 

$75,000. 

The $75,000 threshold in clause 25(1)(e) is important given that it is higher than the $50,000 threshold under the 

1999 scheme. Importantly, however, a legal practitioner may still recover regulated costs when the settlement 

amount is less than $75,000. 

In addition to the $75,000 threshold in clause 25(1)(e), there is also a $75,000 deductible in clause 25(2). 

Effectively, a legal practitioner cannot charge more than a sum which more than amount paid in resolution of the 

claim less $75,000. For example, if the claim resolves for $100,000 inclusive of costs, each party's practitioner 

and client costs cannot exceed $25,000. 

Regulation 26 provides that where a claim is exempted under s 7.34 solely on the ground the Claimant is, at the 

time of the exemption, under the age of 18 years, the maximum legal costs (unless otherwise ordered by the 

court) are: 

Outcome Costs 

Resolution below $25,000 $5,000 

Resolution between $25,000 and $50,000 and no associate of the claimant has made a 

claim in respect of the same motor accident 

$10,000 

Resolution between $50,000 and $75,000 and no associate of the claimant has made a 

claim in respect of the same motor accident 

$15,000 



 

For the purpose of clause 26(1), an "associate" of the claimant is: 

• A person who was an occupant of the same motor vehicle as the claimant and 

• Has retained the same law firm in respect of the claim. 

Pursuant to clause 26(4), the provision does not apply if the amount paid in resolution of the claim exceeds 

$75,000. 

Pursuant to s 8.5(2) provides that in claims which proceed straight to court – without assessment by the DRS – 

the rules of court concerning offers of compromise apply. 

Furthermore, s 8.5(3) provides that costs are payable on a party and party basis and follow the event. 

Clause 30 of MAIR imposes costs penalties where the injured person rejects an assessment of damages by the 

DRS and proceeds to court: 

Regulation Outcome Consequence 

Clause 30(2) Court awards less than the DRS. Claimant liable to pay insurer's costs up to a 

maximum of $25,000. 

Clause 4 Court awards damages less than 20% 

or $200,000 higher than the DRS. 

Claimant and insurer liable to pay their own 

costs incurred in respect of the claim. 

Clause 30(3)(a) Court awards damages at least $2,000 

or 20% more than the DRS (whichever 

is greater). 

Insurer liable to pay claimant's regulated 

costs. 

 

Clause 30(3)(b) Court awards damages at $200,000 

higher than the DRS. 

Insurer liable to pay claimant's regulated 

costs. 

Where the claim proceeds to assessment by the DRS and the insurer does not accept the liability decision, clause 

31 provides that the insurer is liable to pay the claimant's party and party costs. 

Party and party costs are only payable, however, for the period after the DRS assessment – clause 31(3). 
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